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RECOMVENDED ORDER

A hearing was held pursuant to notice on July 13, 2001
by Barbara J. Staros, assigned Admi nistrative Law Judge of the
Di vi sion of Adm nistrative Hearings, in Tallahassee, Florida.

APPEARANCES

For Petitioner: Lawence A Gonzal ez, Esquire
Post Office Box 1876
Tal | ahassee, Florida 32302-3900

For Respondent: Thomas E. Wight, Esquire
Di vi sion of Retirenent
Post OfFfice Box 3900
Tal | ahassee, Florida 32315-3900

STATEMENT OF THE | SSUE

Whet her Petitioner is eligible to receive retirenent
credit for the period of his enploynent with the Florida Bar

from July 1, 1977 through June 4, 1981.



PRELI M NARY STATEMENT

I n August of 1998, Petitioner requested that the Division
of Retirement (Division) grant himservice credit for his
period of enploynment with the Florida Bar. By letter dated
August 18, 2000, the Division of Retirement notified
Petitioner that his request to receive credit under the
Florida Retirement System for the time he was enpl oyed by the
Fl ori da Bar was deni ed.

Petitioner filed a Petition for Formal Adm nistrative
Hearing. The Petition was forwarded to the Division of
Adm ni strative Hearings on May 23, 2001. A formal hearing was
schedul ed for July 13, 2001, in Tall ahassee, Florida.

A Joint Pre-Hearing Stipulation was filed. At hearing,
Petitioner presented no witnesses. Petitioner requested
Official recognition of Article 5, Section 15, Florida
Constitution, and the Rules of the Florida Supreme Court.
Respondent presented the testinony of David Ragsdal e, who was
tendered as an expert in the Florida State Retirenment System
Respondent's Exhibits 1 through 3, which included the
deposition testinmony of George Dillard and Dan Bennett, were
admtted into evidence. Respondent requested official

recognition of Chapter 121, Florida Statutes, and Chapter 60S,



Fl ori da Adnmi nistrative Code. The parties' requests for
of ficial recognition were granted.

No transcript of the proceedings was filed. The tinme for
filing post-hearing subm ssions was set for nore than 10 days
after the hearing upon request of the parties. Petitioner and
Respondent tinely filed Proposed Recommended Orders which were
considered in the preparation of this Recomended Order.

FI NDI NGS OF FACT

1. Petitioner was enployed by the Florida Bar from
July 1, 1977 to June 4, 1981. The record is unclear as to the
nature of his enploynment at the Florida Bar. He is presently
enpl oyed as a professor at Florida State University and has
approxi mately 24 years' credit in the Florida Retirenent
System (FRS).

2. Enployees of the Florida Bar are paid as part of an
overall budgetary process generated primarily from nenmbers’
dues. Their salaries are not established by or funded by
| egi sl ative appropriation.

3. The Florida Bar has its own pension systemthat is a
defined contribution plan funded entirely by the Florida Bar.
The Bar enpl oyees contribute nothing to their pension system
This system has been in place since approxi mtely 1970.

4. Salaries of state officers and enpl oyees are reported

fromthe State Conptroller to the Division of State



Retirement. No salaries of the Florida Bar were paid or
reported to the Division for the period of tine Petitioner was
enpl oyed at the Florida Bar.

5. In the 1970's the FRS went from an enpl oyee/ enpl oyer
funded systemto a strictly enpl oyer funded system which
became known as a non-contributory system

6. The Florida Bar does not participate as a paying
agency of the FRS and enpl oyees of The Florida Bar do not
participate in any state enpl oyee benefit system

7. Beginning in 1955, until the establishnment of the
FRS, the Florida Board of Bar Exam ners participated in the
former public retirement system \When the FRS was created,
partici pants, such as the Florida Board of Bar Exani ners,
began reporting into the new system and were allowed to
participate in the new system M. Ragsdal e, adm nistrator of
the enroll ment section of the Division, established that the
enpl oyees of the Board of Bar Exam ners participated by
contributing into the former retirenment system

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case

pursuant to Sections 120.569 and 120.57(1), Florida Statutes.



9. The Florida Retirement Systemis codified in Chapter
121, Florida Statutes. Section 121.051, Florida Statutes

(2001), states in pertinent part:

(1) COWPULSORY PARTI CI PATI ON:

(a) The provisions of this |aw shall be
conpul sory as to all officers and enpl oyees
. . . who are enployed on or after
December 1, 1970 . . . and each officer or
enpl oyee, as a condition of enploynent,
shal | beconme a nmenber of the system as of
his or her date of enploynent
(enmphasi s suppli ed)
10. Section 121.021, Florida Statutes, (2001), reads in

pertinent part:

(11) 'Oficer or enployee' nmeans any
person receiving salary paynents for work
perfornmed in a regularly established
position and, if enployed by a city or
special district, enployed in a covered

group.

(12) ' Menber' means any officer or

enpl oyee who i s covered or who becones
covered under this systemin accordance
with this chapter.

* *x %

(17)(a) 'Creditable service' of any nenber
nmeans the sum of his or her past service,
prior service, mlitary service, out-of-
state or non-FRS in-state service, worker's
conpensation credit, |eave-of-absence
credit and future service allowed within
the provisions of this chapter if al
required contributions have been paid and
all other requirenments of this chapter have
been net.




(52) 'Regularly established position' is
defined as follows:

(a) In a state agency, the term neans a
position which is authorized and

establi shed pursuant to law and is
conpensated from a sal aries appropriation
pursuant to s. 216.011(1)(dd), or an

est abl i shed position which is authorized
pursuant to s. 216.262(1)(a) and (b) and is
conpensated from a sal ari es account as
provided by rule. (enphasis supplied)

11. The reference to Section 216.011(1)(dd), Florida
Statutes, is to "other personal services" (OPS), which is
defined in that paragraph as, "the appropriation category used
to fund the conpensation for services rendered by a person who
is not filling an established position.”™ Those enpl oyees paid
from OPS appropriations are not eligible for menbership in the
state retirement system Section 216.011(1)(dd)2., Florida

Statutes (2001).

12. "Authorized position” neans "a position included in
an approved budget."” Section 216.011(1)(b), Florida Statutes
(2001). Those persons filling established positions are paid

fromsal ari es and benefits appropriations and are state
officers or enployees who are eligible for nenbership in a
state retirement system Section 121.(1)(dd)1. and 2.,
Fl orida Statutes.

13. "Appropriation" is defined as, "a | egal

aut hori zati on to make expenditures for specific purposes



within the amounts authorized in the appropriations act."
Section 216.011(1)(d), Florida Statutes.

14. Rule 60S-6.001(52), Florida Adm nistrative Code,
tracks the statutory | anguage of Section 121.021(52), Florida
Statutes, defining a "regularly established position."*

15. Reading the above-referenced statutes in para
mat eri a, enpl oyees of the Florida Bar are not part of the FRS
in that their positions are not authorized and established by
law and their salaries are not conpensated froma sal aries
appropriation. No contributions have been made by the Florida
Bar, as an enployer, into the FRS. Accordingly, the years
Petitioner worked for the Florida Bar do not constitute

creditabl e service.

16. Petitioner relies on In re Florida Board of Bar

Exam ners, 268 So. 2d 371 (Fla. 1972) in which the Florida
Board of Bar Exami ners submtted a question to the Florida
Suprenme Court as to whether its enployees are state enpl oyees
for purposes of the state retirenent system and state

i nsurance. The Florida Suprene Court found that the Florida
Board of Bar Examiners is an agency established by the Court
and, therefore, is a state agency under the judicial branch.
However, an inportant part of the Court's opinion noted that

enpl oyees of the Florida Board of Bar Exam ners had been



participating in the state's retirenment system since
approxi mately 1955. The Court not ed:

The regul ar enpl oyees of the Florida Board
of Bar Exam ners conpensated on a fixed
periodic salary basis are eligible for
state retirenment and state group insurance
benefits. As a matter of history such
enpl oyees have been participating in the
state's retirement system since

approxi nately 1955. Even if there was no
statutory basis for their participation,
the State woul d appear to be collatrally
estopped at this |late date to deny these
enpl oyees the right to so participate.
(enmphasi s suppli ed)

268 So. 2d at 372.
17. Petitioner argues that since the Florida Bar is also
an official armof the Suprenme Court of Florida, that the sanme

reasoni ng applied in Florida Board of Bar Exani ners, supra,

shoul d apply to enpl oyees of the Bar.

18. Florida Board of Bar Exam ners can be distingui shed.

The Florida Supreme Court noted that the enployees of the
Board of Bar Exam ners had been participating in the state
retirement system since 1955. As M. Ragsdale of the Division
confirmed, the Board of Bar Exam ners have been participating
t hrough contributions to the system In contrast, the Florida
Bar has not. Clearly, the Florida Supreme Court's reference
to estoppel inits opinion related to the fact that the Board
of Bar Exam ners' enployees had been participants in the state

retirenment system That rationale sinply does not apply to



the enmpl oyees of the Florida Bar in that they have not been
participating through contributions into the retirenment
system

19. Further, the Court in Florida Board of Bar Exam ners

relied on Chapter 122, and particularly Section 122.02(1),
Florida Statutes (1971), in finding that the Board of Bar
Exam ners was a state agency for purposes of the retirenent
system ? Chapter 122, Florida Statutes, was, and is,
entitled, "State and County Officers and Enpl oyees Retirenent
System "

20. By contrast, Petitioner's rights to retirenment
benefits, if at all, are determ ned in accordance w th Chapter
121, Florida Statutes, entitled, "Florida Retirenent System"
whi ch was created by Chapter 70-112, Laws of Florida. Chapter
121, Florida Statutes, covers persons enployed as state
officers and enpl oyees on or after Decenmber 1, 1970. As
Petitioner's enploynment began after that date, it is
appropriate to exanm ne Petitioner's status under the
definitions in Chapter 121, Florida Statutes, discussed above.

21. Petitioner does not come under the definition of
of ficer or enpl oyee as contenpl ated by Section 121. 051,
Florida Statutes. Accordingly, Petitioner is not entitled to
earn creditable service for purposes of the Florida Retirenent

System for the tinme he was enployed by the Florida Bar.



RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMVENDED:

That the Departnent of Managenment Services, Division of
Retirement, enter a final order denying Petitioner's request
for retirement service credit for the period of his enploynent
with the Florida Bar.

DONE AND ENTERED this 14th day of Septenber, 2001, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STAROS

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl . us

Filed with the Clerk of the
Di vi si on of Adm nistrative Hearings
this 14th day of Septenber, 2001.

ENDNOTES

1/ Rule 60S-6.001(52), Florida Adm nistrative Code, cites
Section 216.011(1)(x), Florida Statutes, which was renunbered
first to subsection (z), then to subsection (dd), by Chapters
98-73 and 2000- 371, respectively.

2/  The Court also referenced Chapter 112, and particularly

Section 112.075(2), Florida Statutes (1972 Supp.). That
statute related to the state officers and enpl oyees group
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i nsurance program Moreover, Section 112.075, Florida
Statutes, was repeal ed by Chapter 79-190, Laws of Florida.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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